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REGULATORY INITIATIVES TO CONTROL NOyx EMISSIONS

FROM POWER GENERATION 1990 TO 2000 AND BE‘[ OND
(Gerald Cox, Black & Veatch
Andrew Byers, Black & Veatch

ABSTRACT

Since the passage of the Clean Air Act ({CAA) Amendments of 1990, the raductian of nitrogen
oxides (NOy) emissions from fossil fuel-fired power planis has been a special goal of the EFPA
Manmuade ™NO, emissions, and especially those from large stationary sources such as power
plants, have been implicated as contributing to environmental ifls ranging from acid precipitation
to the formation of ground level ozone and smog. EPA’s recent proposals (o ratchet down power
plant NG, emissions have come in the form of New Source Performance and National Ambient
Arr Quality Standards, mandates to states to revise their pollution control implementalion plans,
a regional marker based and seasonal NO, cmission cap-and-trade system, and enforcement
actions against individual plant owners. Althiough each of these proposals had its own ratnale
and supposed statutory authority, the proposals were in many ways interrelated,

Fach of EPA’s recent NO, reduction proposals has becn challenged in ¢ourt and subjecred to
judicial review before it could take effect. Courts have upheld parts of EPA’s NO, reduction
ctforts, but have rejected or modified others. Litigation over several elements confinues. The
reaiment for EFA's proposed ruies by ine courts has caused considerabié confusion and
uncertainty for power plant owners, It has become difficull for piam owhers to develop near-
rerm and longer-term enviranmental compliance strategms hecause it is very hard to predict the
tirng and details of NOy emission fmitatons.,

This paper will examine the background and driving factors for EPA’s NOy reduction imtialives,
pravide an overview of recent repulatory and judicial developments, and discuss the substantive
and procedural issues that remain to be addressed. Furthermare, it will summarize what actions
the states are taking in response to these developments and explore the likely future mmplications
far the power generation industry.

INTRODUCTION

One of the Enviranmental Protection Apency’s (EPA) stated implementation goals for the CAA
Amendments of 1990 was to “Seek to eliminate the adversarial nature of the rulemaking and
regulatary process.”’ The adversarial process has proved to be the rule rather than the exception
for EPA’s recent efforts to reduce NGO, emissions from power generation facilities. During this
parmd there have been gutstanding examples of cooperation and consensus building, The work
of the Ozone Transport Assessment (roup (OTAG) was especially noteworthy.  However,
litigation over actual regulations has been incessant and remarkable in the ways that it has
aligned states with and against states, states with and against EPA | and indostry with and against
states and the EPA.

! Euvironmenial Protection Agency, Implementation Stralegy lor the Clean Air Aot Amendments of 1990 — Update,
1993, Office of Air and Radialion, EPA 4 10-K-93.001, November, 1993, at 3,



45 of September 2000, the end to some of the major legal battles appears to be in sight. Table ]
presents a summary of important dates and actions in EPA’s major NO, emission control efforts
affecting the power generation industry. As long as the March 3, 2000, court decision in
Michigan v. EFA4 stands, NO, compliance requirements for power generators located in most of
the eastern siates will he written ]ﬁrgf_rl}' h}r the state pglh_g‘tjr_'n:n_ controf E'.gff'-llii‘-if_‘-S; :_:1_1hjem te FPA
review and approval. Power gencrators may welcome a period of certainty in their future MO,
centrod requirements, nevertheless, the price of certainty will be hagh for many.

ENVIRONMENTAL SIGNIFICANCE OF NO, EMISSTONS

Combustion of fossil fuels produces oxides of nitrogen, principally NO and NOs, which are
collectively referred to as NO, Depending on combustion conditions and the fugl used, some
amount of N(k, i5 present in the exhaust gas from any fossil fuel-fired power penerating plant.
‘I'he mass or the concentration of NO, cmitted from s combustion source can be reduced by
allermg and controlling ¢combustion conditions, by changing the fuel bume-d or by the use of
variaus processes that remove NO, from the exhaust gas.

Manmade NO, emissions have been found to cause ar contribute to several adverse impacts on
human health and the environment. NOy in the atmosphere can be transforined to acidic
compounds such as nitric acid (HN(), which, when washed out of the atmasphere, contributes
to acidic precipitation. In tum, acidic precipitation can damage vegetation, soils, and water
hodies, as well as manmade structures such as buildings, bridges, cte. WO, in the air can also be
waghed out as compounds that act as critical nutrients.  Such washout of NQO, derived nitrogen
nutrignts has been implicated as contributing’ 1o eutrophocation of water bodies such as
Chesapoake Bay.

In the presence of strong sunlight, NO, also reacts wath Volatile Organic Compounds (VOCs)
and oxygen {0z) w0 form ozone (O;). Inthe eastern states, the photochemical formation of ozone
15 most pronounced in the summer months. Ozone is a primary comporent of smog.  Excessive
ozane 10 the troposphere has several adverse impacts on human health. This includes causing or
worsening asthma, bronchius, chest pain, coughing, throat irritation, heart discase, and em-
physema. (Ozone can also damage crops and other plants and manmade materials such as rubber.

A source of NGy, may cause or contribule 10 acd precipitation, eutrophication, or ground level
ozomé formation 4l locations very far downwind. The long range transport of NO, from upwind
spuTce areas to downwind impact areas has been a major contributing factor to the difficultv and
controversy in developing and implementing regulatory control strategies.

NO, EMISSION LIMITS UNDER THE CAA TITLE 1V ACID DEPOSITION CONTROL
PROGERAM

The first siguficant initiative to reduce NO, from existing power generating sources under the
1990 CAA Amendments was dirceted at reducing acid deposition expenienced primarily in the
eastern states. Congress had specifically found that “[Clontrol measures to reduce [acidic
componnd] precursor emissions from steam-glectric generating units should be imated without
delay ™" EPA first promulgated regulatmns to reduce NO, emissions for the purpose
ol controlling acid precipitation in March 19947 The regulations were immediately challenped
and they were invahidated when the court found that EPA had exceeded its CAA statutory

“CAA § 4014)(T, 42 US.C. § 765 L))
“ 59 Fed Reg 13,53%, March 24, 1954




Table 1. Key Dates and Actions in NO, Control Imitiatives

November 15, 1990 — Fresident Bush signs the 1990t CAA Amendments into law.

March 24, 1994 — EPA publishes Final Rule limiting N, emissions trom certain coal-fired
power planls under Phase I of the 1990 CAA Amendments’ Title IV Acid Rain Program.
59 Fed. Reg 13 538

1994 — D.C. Cirenit Court 1ssues opinion in diabama Power Co. v £84 — 40 F 34 450 (holding
that EPA's Phase Title IV NG, emission limits are invalid because they exceed EPA’s statutory
authority}.

November 14, 1994 — Deadline under CAA § 182(c)}2) for states with serious or worse
nonattainment areas to submit SIP revisions demonstrating attainment of 1 hour ozone standard.

March 2, 1995 - EPA Assistant Administrator for Air and Radiation issues memorandum on
Ozone Attainment Demonstrations.

March 1995 - Ozone Transport Assessment Group (OTAG) organized by the Environmental
Couneil of States, I includes 37 castern states and the District of Columbia,

April 13, 1995 — EPA publishes Final Rule setting CAA Title IV NOy, emission limits for coal-
fired power plants revised in accordance with the D.C. Cireunt Court’s opinion in Alahamna
Fower Co v £FP4. 60TFed. Reg. 18,751,

1995 — EPA’s Assistant Administrator for Alr and Radiation launches Clean Air Power Injtiati;:e
(CAPL).

January 1, 1996 — Revised compliance date for {Group [ Phase I coal-fired boilers under CAA
Title TV Acid Rain Propram.

October 1996 — EPA publishes CAPI Report,

December 19, 1996 — EPA publishes Final Rule setling revised emission limitations for Group 1
Phase I and Phasc 1l coal-tired boilers under CAA Title IV Acid Rain Program, 61 Fed, Reg,
7,112,

1597 - D.C. Circuit Court 155ues opinion in Firgérda v EPA — 108 F.3d 1397 {(holding that EPA
may not use the SIP Call process in a manner that gives states no choice but to adopt the
California low emission vehicle (LEV) proprain).

-
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- ET A 1euelves Dnal recommendailons Fom OTAG.
July 1997 — EPA publishes Final Rules setting new NAAQS for fine particulate matter and
8 hour ozone. 62 Fed. Reg. 38652, 62 Fed, Reg, 33856,




Table | {(Continued). Key Dates and Actiong in NO, Control Initiatives

July 16, 1997 — President Clinton issues Implementation Plan for Revised Air Quality Standards.

August 1997 — CAA § 126 Petittons filed by eight states: Cormecticut, Maine, Massachusetts,
MNew Ilampshire, New York, Rhode Island, Pernsylvama, and Vermont.

(ctober 1997 - OTAG final report, “OTAG Technical Supporting Document™ published.

December 18, 1997 — EPA and cight states with CAA § 126 Petitions enter into Memorandum of
Ulnderstanding (MQOT).

February 13, 1998 — 2. C. Cireutt Court 1ssues opimon m Appalachian Power Co. v.
EP4— _F.3d __ {upholding the bulk of EPA’s revised NO, emussion limits for coal-fired power
plants vnder CAA Title IV .

February 25, 1998 - EPA and eight states with CAA § 126 Pelitions enter Cansent Decree.

June 5, 1998 — EPA publishes Final Rule designating areas where the I hour ozenc NAAQS no
longer apply - 63 Fed, Reg. 531,014, supplemented with additional areas 63 Fed. Reg. 27,247,
July 22, 1998, Generally, these are all areas that CPA had determined were in attainment with
the 1 hour standard.

Qctober 27, 1998 - EPA publishes SIP Call as Final Rule — 63 Fed Reg 57,356, This is
proposed 1o also be the remedy for the esght states” CA A § 126 Petitions

Soon thercaficr, 1998 — Eighr states and several industry groups sué EPA to challenge the SIP
Call. Cases later consolidated in Adfichigam v. LPA.

December 17, 1998 — EPA propases to revoke the ] hour ozone standard for Massachusetts,
Maine, New Hampshire, and Rhode Island. T

February 10, 1999 — Michigan v. I.F4 petitioners file motion to stay SIP Call.
April 1999 — CAA § 126 Peritions filed by New Jersey and Maryland

May 14, 1999 — D Circuit Court decision in American Trucking Assn. v. P/ renders 8 hour
ozone and fine particulate NAAQS invalid,

May 23, 1994 — Id C. Circuit Court issues partial stay of SIP Call in Mickigan v. £EPA.

May 23, 1999  EPA publishes Final Rule determining that portions of eight states” (CAA §
126 Petitions are approvable under the 1 hour or the & hour ozone NAAQS. Final Rule proposes
cap-and-trade program as a remedy and includes a default remedy if the cap-and-trade program
is not finzlized. 64 Fed. Reg. 1999



Table 1 (Continued). Key Dates and Actions in NO, Control initiatives

June 1499 — CAA § 126 Petitions filed by District of Columbia and Delaware.

lene 24, 1999 — EPA proposes stay on its 8 haur ozone standard technical determination and
proposes to decouple the CAA § 126 Petition Remedy [rom the NO, 81P Call.

September 19, 1999 - Original SIP Call due date for states to submit revised SIPs,

October 25, 1999 - EPA published proposed rule to Rescind Findings that the 1 hour ozone
standard no langer applies in certain areas — 64 Fed. Reg. 57424,

October 29, 1999 — B.C. Cireuit Court denies motion to stay CAA § 126 Petition Remedy.

January |, 2000 — Compliance date for NQ, emission limits for Group 1 Phase II and Group 2
coal-fired boilers under CAA Title IV Acid Rain Program.

January 18, 2000 — EPA publishes CAA § 126 Petition Remedy as Final Rule. 65 Fed Reg.
i674. :

March |, 2000 ~ EPA proposes to stay SIP* Call only as it is relateq to the & hour ozone NAADS.

March 2, 2000 - EPA promulgates I'inal Rule, Technical Amendment revising NO, SIP Call
state budgets.

March 3, 2000 — D.C. Circuit Courl, in Adichigan v. EP4, upholds most of the SIP Call as it is
related to the 1 hour azone NAAQS,

April 11, 2000 — EPA petitions [.C. Circuit Count to il stay on SIP Call as refated to the 1 hour
vzone NAAQS,

May 15, 2000 — Midwest Ozone Group (MOG) and WV Chamber of Cammerce file citizens’
suit against EPA demanding tougher CAA enforcement in six northeast states {CT, MA, ME,
NH, NY, and RI).

hay 30, 2000 - MOG and EPA cnter consent decree in citizens® suit, .

june 22, 2000 = D.C, Cueuit Court issues arder lifting STP Call partial stay and setting giving
affected 128 davs to submit covised SIDs.

August 30, 2000 - D.C. Circuit Court issues order requiring states to “fully comply™ with the SIP
Call by May 2004 rather than May 2063 as ¢riginally promulgated.

October 30, 2000 — Revised 5IPs due ic EFA under order of D C Circuit Comrt




Table 1 (Continued}. Key Dates and Actions in NO, Control Initiatives

May 1 2004 — States must “fully comply” with (Phase I) SIP Call mandated NO, emission

~orn 1 o Bendo Ao bl 40 0N
Llls |..|u|..uj.v\.- Lol Vel I9 ouwg,

..........

May 1, 2007 = States must “tully comply™ with (Phase [} SIP Call mandated NO, emission
reductions.




authority.* EPA promulgared revised regulations in April 19957 The revised regulations WeTe
also challenged, but on the second time around, the court upheld the EPA in nearly all respects”

The Title 1V regulations look specifically to coal-fired boilers located in selected states as the
sources for a twe miliion pounds per year reduction in NO; emissions below 1980 emission
levels. The regulations prescribe maximun annual average WO, emission rates that vary with the
type of hoiler canstruction. Group 1 Boilers include those that are either tangentially fired or dry
bottom wall fired and that are also subject to Phase | contrels on sultur dioxide (80:) emissions
under Title [V." As indicated in Table 2, Group 1 Boilers were required to comply with Phase T

NOy emissmn limits by January 1996°, and with stricter Dhase I NO, emission limits by January
20007

Table 2. NO,Emission Limitations for Coal-Fired Boilers Under the CAA Title TV Program

Phage I (1/1/96) - | Phase 1 (1/1/00) -
troup 1 | Tangentally Fued — ! Tangentially Fired - 0.40 Ih/MMBtu
' 0.45 Ib/MMBtu Pry Bottom Wall Fired — 0,46 Ib/MMBiu
Dry Boltom Wall Fired —
. 0.50 Ih"MMBtu .
Group 2 i Cyclone -0.86 IMMEBtu !
v . i Wei Boiiom — U84 ividEiu :
i Vertically Fired - 0 20 [b/MMBt2
L_ Cell Burner — 068 IbVMMBtu

CGroup 2 Bolers include cyclone botlers, wet bottomed boilers, vertically fired boilers, and ceall
burner boilers. Group 2 boiiers were required to meet the emission limits in Table 2 by January
2000 Although the Title IV NQOy emission limits were more stringent than what the affected
coal-fired sources had previousty been required to meet, they were nowhere near as stringent as
what EPA was preparing to propose under other CAA repulatory authorities,

SUMMARY AND STATUS OF THE NO,STATE IMPLEMENTATION PLAN (51P)
CALL

In many ways, the Ny STP Call has been a centerpiece in the EPA’s efforts during the 19905 to
foree reductions in NOy emissions. The first part of the following discussion prescnts a brief

4Afa£mnm Fewer Co. v, BEFA, 40 E 34450 (D.C. Cir. 1994).

IE:'IJ Fed. Rep, 18,751, April 13, L1495,

AIp,m.!ac‘hmn LPower Ca v, FEL, xx 3d v (D.C, Cir. 1997,

" Congress and EPA identified by name uits at 107 coal-fired planls in 1% states that would be subjest to Tite TV
Phase I 50: limitations. See CAA § 404, 42 ULS.C. 7651, Table A, #nd 40 CFR § 73,10 Table l

4u CLR § 76,5,

T4 CER § 76,7,
'" 40 CFR. § 76.0.




summary of the authority and structure of EPA’s NO, SIP Call''  The second section
summarizes the status of the NO, STP Call as of September 2000, :

Principal Authorities

Section 110(aj(2} of the CAA speacifies requirements for SYP:. A hasic reguirement iz that
sourees located 1n one state may not “contribute sigmficantly™ to difficulty that another state may
experience attaining or maintaining compliance with National Ambient Air Quality Standards
(NAAQS).'? The TPA has specific authority to require that a state make revisions to its SIP
whenever the administrator finds that the SIP 19 "substantially inadeguate™ either to mutigate
interstate pollutant transpart or to otherwise comply with any requirement of the CAA ™ The
basis ol EPA's NO, SII* Call 1s that the designated SIPs are substantially inadeguate in their
comphance with the “good neiphbor” requirement of CAA § 110(a (23 IN(1).

The 1990 CAA Amendments established a classificalion system for arcas not in attainment with
the 1 hour ozone NAAQS." In increasing order of severity, these classifications are marginal,
moderate, serious, severe, and extreme. For all areas that were m classifications serious and
above, the 1990 CAA Amendments required states to submit STPs by November |4, 1994, that
would demonstrate either attainment or an acceptable “rate of progress” towards attainrnent.””

This date passed and many states were not ahle 1o make the required demonstrations. The
principal reason cited (or this (ailure was that states contained “downwind” nonattarmment areas
that received ozohe and ozone precursors transported from “upwind” and out of state sources.
On March 2, 1995, EPA issued a memo titled “Ozone Attainment Demonstrations.”'® The
meamn indicated that FPA would roll back due dates for the SIP subimittals a5 an administrative
remedial matter.

The March 2, 1995 memo, following remmmend;tinns of the Environmental Council of the
States, also called for the formation of a work group to assess the ozone transport phenomenon,
The Ozone Transport Assessment. Group (OTAG) was subsequently formed as a parmnership

" “I'he rule is commanly referred 1o as the “NO, SIP Call” The rule’s ttle as originally promulgated is “Finding of
Simmificant Conmibution and Fylemaline for Cenatn States in the Qzone Transport Assessment Group for Purposss
of Reducing Regionat Transport of Gzone.” 63 Fed. Reg, 57.256, Oct. 27, 1998,

"~ 'L'he following lanmage has bean referred to as the “good neighbor™ provision of the CAA:

Each State [mplementation Plan ghall {T) contain aderpeate provisions — (i} prohibiting, consistent with the
provisions of this subchapler, any source or other type of ciission activily within the state from coitting
any a7 pollutant in amounts which will-
{[) contribute significanily 1o nonattsinment br, or interfars with maint=nance by, any nther s1ats
with respect to any such natdonal prioary or sen:crndan ambient ar quality standard]. ]
C AM Y 11Ma)2Y, 42 ULS.C, & 74100020,
* See (¢ A 3 LIS 42 U.5.C § T4100kS),
" Gee £, $I8L42USC § TSI,
" SeeCAs § 182, 42 TLS.C. § T5la,
" Memoranduem from Mary D. Nichols, Assistam Adminisiator for Air and Radiation, USEPA, March 2, 1995,




berween EPA, the 37 easrarnmost states and the District of Columbia, as well as industrial
represenlatives and environmental groups. QTAGs overall goul was stated as

[To] wentify and recommend a strategy to reduce transported ozone wnd ity
precurssrs, which in combination with other measures, will enable attainme:nt
and maintenance of the national ambiemt air quality standard in the OTAG
region. A number of criteria will be vsed to select the strategy including, bur
not fimited to, cost effectiveness, feasibility, and impact on ozone levels.”

From May 1995 to June 1997, OTAG developed models of ozone transport and recom-
mendations for dealing with interstate transport phenomenon in the eastern states. EPA has
stated that the OTAG work products were “the foundation™ of the SIP Call as onginally
promulgated, 18

The 1990 CAA Amendments also delineated a multi-state™ ozone transport region (O1TR)
comprising the northeastern portion of the United States. An ozone transport comnuission (OTC)
was formed and charged with: 1) assessing the degree of ozone and ozone precursor transport in
the OTR, 2) asscssing strategies to miitigate inrerstate transport of ozone and precursars; and 3)
recommending to EPA measures to ensure that SIPs in the QTR states meet the requirements of
CAA § 110(a)}2)(."

Basic Structure and Content of the STP Call .

Under the STP Call, each affected state 18 assigned a NOy Ermission Budget. The NO, Budget
reflects the amournt of MO, emissions that would remain after reductions have been made thal are
necessary to mitigate that state’s “significant contribution” to downwind states” azone NAAQS
attainment problems. A complete discussion of the budgets would require delving deeply into
EPA’s models and its reasoning in defining “significant contribution.™ That analysis is beyond
the scope of this presentation. However, the following” were specifically identified by EPA as
elements in it3 significant contribution analyss:

* The overall nature of the ozone problem (i.e., “coliective coninbution™).

* The extent to which downwind nonattaimment problems are linked to upwind state’s
cimissions, including the ambicnt impact of controls required under the CAA or otherwase
implemented in the dowmwind areas.

« The ambient impact of the emissions from the upwind state’s sources on the downwind
nonattainment problems.

o The availability of highly cost effective contral measures for upwind sources.

" (zong Transport Assessment Group Policy Paper approved by the Policy Group on Decemnber 4, 1995,

'® See, s, Final Rufe Preamble, 63 Fed. Rep. 57,336, 57.362 (194%).

' The Ozone Transpari Region includes Connecticut, Delawarz, baine, Maryland, Wassachuserts, Mew Hampshire,
Mew Jursev, New York, Penosvivaniy, Rhode Tsland, Vermoui, and the Consolidated Metropalitan Siatistical Area
that includes the District of Columbia. CAA § 184 42175.C § 751 (e

M See CAA § 1764, 42 US.C. § 75063,
! The factors ane quoted directly from the Final Role Preamble, 63 Fed. Reg. 37,356, 57.376 {1995),



EPA noted that the first three factors are related to air quality, while the fourth is related to
1
COSt,

First, EPA projected a “2007 buase year emissions inventory” which is the amount of NO, that
sources in 2ffected states would emit durtng the ozone season®™ in 2007, This would take into
Account existing sourves, expected growth, and control measures otherwise required under the
CAA.™ EPA then projected the amount of 2007 ozone season NO, emissions that would accur if
each allected state applied whar EPA determined would be “highlv cost effective control
measures.”” FPA reforred 1o (his as the “2007 controlled inventory ™

Most of the NO, cmission reductions projected between the 2007 base year inventories and the
2007 controlied inventories would come from contrels on power generation sources.” EP4
determined that “highly cost effectrve control measures” were available to reduce emissions from
Electric Generating Units {EGUs) larger than 25 MWe, an average, to 0.15 Ib NOy per million
Biu of fuel input® EPA did not envision that cach source in this category could achieve this
enussion rate in a highty cost effective manner. Rather, the analysis and the final rule assume
that the affacted states choose to participate in a NO, emission cap-and-trade allowance system.

It is impottant to note that the NOQ, SIP Call does not require that a state’s revised SIP rakes the
source-specific reductions that EPA used to determine the state’s budget The rule simply
requires that the SIP revision “Contains control measures adequate 1o prohibil emissions of NOy
that would otherwise be projecied to causé the jurisdiction’s overall NQ, emissions to be in
excess of the budget for that jurisdierion[ 1%

All of the states’ control measures must be “fully implemented” by May 1, 2004.° If a state
elects to particinate i EPA’s or a comparable interstate NO, emission trading progoram then this
requirement “shall be deemed satisfied for the portion of the budget covered by the interstate
trading program.™! )

=14

** The ozone season 15 “the period of time beginning May 1 of 3 year and ending on September 30 of the same vear,
mciusive ™ Ses &g, 04 at 57,498,

M jd. at 57,405,

T rd.

“* The state N, budgets have been revised several times since their inirial promuwlgation in October 1998 The last
Technical Amendment was made March 2 2000, See 635 Fed. Reg. 11222, However, even those budgots TEqHiTE
tweaking 1o be consistent with the cour s March 3, 2000 opinion 1n Afickigan v, EPY.

* Final Rule Preamble, 63 Fed Reg, 57,356, 37401402 (1998},

# 72, Details of the model NO, Eudyrt Trading Program are discussed at 57,456 et seq. The regulations anc
codified at 40 CER Part 96,

40 CFR §50 121003 L),

* 7. An August 30. 2000 count order extendud this date from the originally promulgated deadline of May 1, 2003,
Note theugh that the budgets contain a limited number of compliance supplement allowances for the years 2003 o
2006. See, cp, Final Rule Technical Amendment 635 Fed. Rep. at 1122%, Lable 8, There are significant restractions
on the use of allowances from the complianc: sppicment poal.

A0 CFR § 51 12160m)(2),




Affected States _
When the NO, SIP Call was promulgated in 1998, the bllowing were to submit revised plans:

Alabama, Connecticut, District of Columbia, Delaware, Georgia, Tlhnes,
indiana, Kentucky, Massachusetts, Maryland, Michigan, Missoun, North
Carolina, New Jersey, New York, Ohic, Pennsylvania, Rhode [sland, South
Carolina, Tennessce, Virginia, Wiscansin, and West Virginia.

Figure 1 1s & map indicating the gevgraphic coverage of the NO, SIP Call as originally
promulgated.  As discussed below, under the cour’s ruling in Michigan v. EF4, Georgia,
Missouri, and Wisconsin are no longer part of the SIP Call, subject to future rulemaking by EPA.
EPA has indicated in fetters to governors of Alabama and Michigan that 1t mtends (o accept

“partial budget” SIP revisions from those states as meeting the “Phase 17 obligations of the ’QI'P
Call. The due date for all Phase 1 SIP revisions was October 30, 2000,

B2 Original SIP Call States

BB Exciuded by Court

[ May be Excluded by EPA/State Initiatives
Remanded by Court

OTAG Fne orid

L . :‘Jr \ LIT A Cararas Grad
TN TS Lo
Figure 1 - Geographic Cuvewge\_ L o
o S oy
of the NO, SIP Call Y s

Allocation of NO, Emission Allowances

In an effort 1o encourage affected states to develop an interstate market based trading program as
their collective implementation plan remedies, EPA included recommendations for developing
an allowance trading program in the original WO, SIP Call rulemaking. EPA alsc proposed a
Federal Implementation Plan to serve as a model for other states to adopt, as well as a defanlt
remedy for those affected states that failed to obtain approval of their own proposed SIPs. Under




this program, each allowance would equal authorization to emit 1 ton of NO, during the ozone
season in which the allowance is used. Owners and operators of affected units would have to
install the requisite monitoring systems for tracking mass NO,. emissions (enussion rate,
concentration, heat input and flow), the requirernents of which would be sct foth In a new
Subpart H aof the Acid Rain Pragram (40t CFR 73).

The pnmary challenge in developing a S1P based on a cap-and-trade system s determining how
¢ equitably allocate the N allowances budgeted to each state. In recommending its model
federal trading program, EPA proposed three different allowance allocation methodolopies for
aliocating allowances o EGUSs, based on: (1) the product of an emissiom rate in Ibs/MMBtu and
the MMBtus of energy utilized for all units in the program, {2) the product vf an emission rate in
Ibs/k'Wh and the total kWh of electricity generaied, or (3) solely on the eleetricity penerated.
Each method would use the average of the data for the two highest contrel periods for the years
1995, 1996, and 1997 to determine an EGT s initial allocation for the initial 2003 through 2005
control period.

To provide for pew units that commence operation during or after the period on which general
MO, allowance allocations are based, a “set-aside™ account would be established. This account
would consist of 5 percent of the state trading program budget in 2003, 2004, and 2005, as well
as 2 percent of the trading program budget in subsequent years. This wauld allow for new units
to request allowances on a first come, first serve basis, for up to live consecutive controd penods.
Allowances for new EGUs would be 1ssued mitially at & rate of ©.15 Ib/mmBtu multiplied by the
wmt’s maximum design heat input. After each control period, the umt would be subject (o a
reduced wtilization caleulation, wherein NO, allowances would be deducted based on the unit’s
actnal utilization (allocation adjusted by actual heat input for the comtrol period of the
allocation).

A compliance supplement pool would also be established for each affected junsdiction, to be
distributed 10 sources as either an incentive for early reductions, or to provide relief to sources
that demonstrate a need for a compliance extension.  As originatly promulgated, these supple-
mental pool allowances would only be avallable for use in 2003 or 2004 periods, and any
allowances that arc not distributed by a state prier to May 1, 2003 would besretired by EPA. Tt is
not vet clear how the supplement pool will be affected by the court™s August 30, 2000 order that
extended the SIP Call compliance deadline from May 2003 o May 2004

EPA proposes to include banking provisions wherein allowancez may be held by affected
sources for future use begmning in 2003, However, i order to limit the variability associated
with banking and discourage “excessive” use of banked allowances, the EPA has proposed a
flow eontrol mechanism that would appliy a discount rate on the use of banked allowances over a
certain level  Any time the total number of banked allowances in the program exceeds 10
percent of the allowable NO, emission lor al sources, a 2-for-1 discount ratio would be applied
above a cortain level.

Finally, EPA propased allowing individual combustion sources located within the affected
jurisdictions that vent to a stack, but that are not designated WO, budget units, the opportunity (0
voluntarily “opl-in” 1o the program and obtain alicwances. Tlus woold create an opportunity for



nonaffected sources emitting significant amounts of N{), that are able to achieve cost effective
reductions to opt-in to ultimately abtain excess allowances they can then sell on the marker  The
EPA reasons that by allowing these units to join the program and make incremental, lower cost
reductions, addiricnal allowances will be freed up for use by other NO, budget units, thereby
further re:ducing the overall ¢ost of compliance for the program.

CURRENT STATUS OF THE N, SIP CALL

On March 3, 2000, a three judge pane]E‘ of the District of Columbia Circuit Court of Appeals
issued an opinion” upholding significant partions of the rule. The court had earlier issued an
crder that partially stayed the EPA from enforcing the requirements and deadlines in the rule as
orgmally promulgated. Court orders dated June 22, 2000, and August 30, 200K}, removed
lingering uncertainty over compliance dates. EPA’s motion that requested lifting of the partial
stay is significant because it indicates how EPA intends to resolve matters that were remanded to
it in the court’s opinion. Figure 1 indicates the geographic coverage of the SIP Call as affected
by the court’s opinicn and by EPA™s actions.

Summary of Opinion in Michigan v. EPA
The court’s opinion is written in four parts. Part T of the opinion rejects each of the following six
argumenns that challenged EPA’s promulgation of the NO, SIP Call in a general way:

¢« That EPA could nut make SIP Call without having first convened a transport
COMUILissici.

o That FPA failed 1o undertake a sufficiently specific determination of which upwmd states
conttibute to ozone WAAQS nonattainment in the downwind northeasiern states” 4

» " That EPA unlawhully overrade past precedent on what const:tutf:s “significant
contribution™ of a source or sources of emissions to OzHE nonattainment

e That EPA’s consideration of costs for achieving reductions of NO, emissions violated the
Clean Air Act (CAA)7

s That the SIP? Call’s scheme of “uniform” controls 12 arbitrary and capricinus_“

« That CAA § [10{a)}2}(D)iKI) as construed by EPA viclates the nondelegation
doctrine,

Part T of the apinion contains the following conclusions as 1o whether four individual states
were properly included in the NO, SIP Call:

» The record that FPA prepared in the rulemaking process does not support lnciuding
Wisconsin in the NO, SIP Call.*

& subsequent motion for a reheanng by the D.C. Circuit «n banc was dented.

N Sate of Michivan v, EPA, F.3d, D.C. Cir. March 3, 2000, Docket Mo, 98-1497, Slip Opinton.
*id, Stip Opinion at 3 10 7 of 37,
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» The record that EPA prepared in the mlemaking process does not support creating NO,
budgets based on WO, emission sources located throughout Missouri and Gcorgja,“
s Including South Carolina in the NO, SIP Call was not ashitrary and capricious.*

Part T of the anmion makes the following two conclusions reparding chellenges to the STP Call
based on prninciples of Federalism and the federal Regulatory Flexibility Act:

¢ The NO, SIP Cali does not impermissibly intrede on statutory rights of states to fashion
their $tPs*

s The NO, SIP Call docs not violate the Repulatory Flexibility Act *

Part I'V of the opimion covers the “Remaining Claims™ of those who challenged the NOQ, SIP Call.
In Part TV the court specificaliy does the following:
» Rejects a claim that EPA arbitrarily revised the definition of a “NO, budget unit "*

* Rejects all but one claim brought by the Council of Industrial Boiler Owners (CIBO).*
The court does agree that EPA failed to give adequate notice of a change in the defimtion
of “electric generating unit.”"

»  Agrees that EPA did not provide adeguate notice of @ change in the control level assumed
for “large stationary internal combustion engines”“g) hut refects a claim that EPA did not
follow its own standards in defining such units. *

« Upholds EPA’s 11m1tatmn5 on the use of early reduction credits. ™
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The opinion states that “EPA errencoushy included Wisconsin in the SEP Call because ERPA failed
to explain how Wisconsin contributes to nonaitainment in any other state™® During oral
argument, EPA admitied that, although it had demonstrated that sources in Wisconsin contribute
to ozone over Lake Michigan, it had not made a similar demonstration that Wisconsin sources
contribute to ozone in ofher siafes. For the time being, the opinion means that Wisconsin®s
inclusion in the STP Call is “set aside »™ There is nothing in the opinion that would preclude
EPA from undertaking a separate rulemaking addressing control of NO, sources in Wisconsin
provided that EPA could make a demonstration on the “significant contribution™ issue.
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The court also found that EPA’s rulemaking record did not support the way that EPA included
Missourd and Georgia in the SIP Call. The SIP Call’s NO, budgers for these two states were
determined like thase for ather states in that they included NO,; sources located throughout the
state. For each state, EPA [irst projected (he amount of statewide NQ, emissions that would
weeur i 2007 agsuming normal growth and the presence of controls otherwise mandated by the
CAA. EPA then projected statewide 2007 NOy emissions iff “highly cost cffcctive contrals™ were
implemented. The NO, SIP Call sets a stalewide NO, emission budget that is equal to the
emissions that would oceur if the highly cost effective controls were implemented.

The OTAG modeling that EPA rclicd on to support the STP Call had split the states of Missouri
and Georgia. Some parts of the states were included in the “fine grid” portion of the maodels
while other portions were included in the “coarse grid” portion. Generafly, southern Georgia and
western Missourt were in the coarse grid portion. OTAG had separately conchaded that
emissions from sources located in the coarse gnd were not of special concern.

Afthough EPA relied on the OTAG maodels to support the STP Call, it chose to inclede sources
throughaut Missouri and Georgia in the NO, emission budgets for those states. The court did not
accept any of the EPA’s proffered reasons [or including sources throughout the two states. The
court’s opinion “vacates” the SIP Call with respect to Mismuri and Georgia and remands the
matter to EPA for “reconsideration in light of this opimon, ed

Thus, Missouri and Georgia are not, as of now, included in the SIP' Call However, there is
nothing in the opinion that would preclude EPA from a separate rulemaking to address eontrol of
Nk emnigsions in the two states, EPA couid either propose NO, budgets based unly on sources
that are located within the fine grid portion of the models or it could propose statewde hudgets.
If EPA proposed statewide budgets, it would have 1o produce a record demonsirating that those
sources “significantly contribute” to ozone nonattainment in downwind states, Figure 1 indicates
how the gevgraphic coverage ol the $IP Call has becn affected by the court’s apinion and by
subsequent EPA actions.

EPA’s Motion to Lift Partial Stay

On April 11, 2000, EPA filed a motion requesting that the D.C. Circuit Court lift its partial staj.»r
of the MO, S]P Call.** The court entered its order on (his and related motions on June 22, 2000.°
This order gives states 128 days fram Tune 22, 2000 to file their revised SIPs with E[A. The
court's raticnale was that there were 128 days left for states Lo file when 1t entered its partial stay
on May 23, 1999, and that the stay was only intended to “maintain the status guo pending a final
determination of the merits of the suit™> Thus, revised STPs were due to TPA by October 30,
2000,

EPA’s April 1§, 2000 mation is also of interest because it indicates how TPA intends to resolve
certain issues where it did not prevail in the litigation. First, EPA noted that under the court’s

** Id. at 22 of 37

** Motion is available at EPA’s website: <htip.//www. epa.gov/tnirta/sip>,

5 Michigan v. EPA, D.C. Circuit Court Docket No, 93-1487, Order dated June 22, 2008,
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ruling, Wisconsin, Missour, and Georgia have no cbligations to submit revised STPs until after
EPA has completed further rulemaking. ** Regarding “electrical generating units™ and the level
of contral for “large stativnary internal combustion engines” EPA indicated that. umil it
completes further rulemaking, the states’ revised SIPs “may be based on budgets that do not
refleet the assumed inclusion of emission reductions from sources affected by the remanded

issues "

A footnote in EPA’s motion indicates that, although not specifically required o do so. EPA
intends to treat Alabama and Michigan as il was ordered to treat Missouri and Georgia.® Recall
that EPA was ordered to base the Missouni and Georgia budgets on sources located only within
the fine grid portion of the OTAG models.®! EPA sent letters”” 1o the governors of Alabama snd
Michigan indicating that if these states send SIP revigions based on “partial budgets” (ie.,
considering reductions from sources only in the fine grid portions of the state), then “EPA
intends to propose to approve this plan as meeting your Phase I SIP Call obligations.”

In association with its motion (o 1ift the pariial stay, EPA made one more statement that descrves
careful attention;

If a state submits and FPA approves a SIP revision meeting all the requirements
of bath phases of the NO, SIP Call {including providing control measures (o be
in place by 2003), then EPA will withdraw the federal requirements for sources
in that state subject to EPA’s rule responding to the [CAA| section 126
petitinng **

This statemant, if it holds true, could be very significant. There are potentially many sources that
are now subject to control under the Scction 126 Petition Rule that would necessarily be subject
to control under a s1ate’s revised SIP.

SECTION 126 PETITIONS

While the driver for the NG, 81P Call is the CAA’s mandate to address long range transport of
potlutants that significantly comtribure to nonattainment of NAAQS in downwind northeast
states, a parallel driver has been the petition fiied by certain states under Section 126 of the
CaA, By having both the STP Call and the Sccrion 126 stralegies in play at the same time, EPA
was able to move [orward the 126 Petition Rule while it was stayed from enforcing the SIP Call
Final Rule.

¥ Mickigan v. EPA, D.C Circutit Court Docker Ne. ¥8-1497, Motion filed by EPA on April 11, 2000, a1 140,
“1d.atll,
*Jd, at10fn 8.
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In an efiort to push the OTAG and GPA to develop a viable resolution to the contribution of fong
range N0, emigsions to their summer ozone woes, the northeasternmost eighl states banded
together to force the issue under the provisions afforded in Section 126 of the Clean Alr Act
When read together with Section 110, Section 126 authonzes downwind states to petition the
LPA for a finding thar emissions from any new or cxisting meajor stationary source{s) in apwind
states contnbute significantly to nonattainment or interfere with maintenance of NAAOQS in the
petitioning stare.™ Once a petition 15 filed, the EPA must take action on the request within &1
days. If the requested finding 1s made, EPA 15 obligated to either shut down the contributing
source(s) within 3 manths, or establish emission limitations and a compliance schedule within
3 vears to eliminate the prohitited interstate transport of pollutants.

In August of 1997, after OTAG had issved its recommendations and EPA was contemiplaring its
next action, the states of Connecticut, Maine, Massachusetis, New Hampshire, Mew York, Rhude
Island, Pennsylvania, and Vermont filed petitions under Section 126. These petitions required
EPA to make findings whether or not specific electric utility plants and other sources of NO;
located in the midwest and southeast sigmbBicantly contributed o ozone problems in the
petitioning states.

The EPA responded by issning the proposed NO, STP Call rulemaking i October 1097 thar,
among other things, purported to provide a resolution to the petitioning states’ demands. Then,
to assure the northeastern states it would vitimately address the Scetion 126 petitions, the FPA
signed 4 Memorandum of Understanding (MO1J) with the petitioning states in December 1997
(which wag subsequently wrned 1nto a Consent Drecree) to establish a schedule for acting on the
petitions. Under this MOU/Caonsent Decree, EPA committed to issue a proposed dectsion on the
petitions by September 30, 1998, and take final action by April 30, 1999 in the event that the
NO, 3P Call resoluticn had not yet been implemented.

In accordance with the terms of this MOU, EPA published an advance notice of proposcd
rulemaking on the petitions on Apnl 30, 1998, and then itssued the final N0y SIP Call rule on
September 24, 1998, A few months later in a related matter, EPA proposed to revoke the 1 hour
ozone NAAQS in furtherance of implementing the nocw § hour ozone standard m Maine, New
Hampshire, Massachusetts, and Rhode Island. EPA fulfilled irs final obligation by signing a
final rule on Apri) 30, 1999, determining that six of the eight petitions could be approved. This
rule proposed a NQycredit trading program as the remedy to the approved Section 126 petnions
and included a default remedy of autornaticailly granting the petitions if the trading program is
not implemented under the NO, SIP Call rule. Tt also included a finding that upwind states could
remedy the problem targeted by the Section 126 pentions through timely submission and
approval of their SIP revisions required under the NO,, SIP Call.

EPA had essentially linked its Section 126 remedy onto its overall regional transport program
being driven by the NO, SIP' Call rulemaking and the stricter NAAQS. However, before its final
Section 126 rule could be published, the Distgot of Columbia Cirguit Court of Appeals handed
down the dmerican Trucking decision remanding the 8 hour ozane standard and granted a partial
stay on the NO, SIP Call rule in Mickizan. The wheels of the regional transport program were
suddenly coming off the train. So FPA issuéd a notice in June 1939 proposing a stay on its

AL T26(B), 42 ULS.C. 7426(h).




technical determinations of the petitions based on.the (now remanded) 1 hour ozone standard and
decoupling the Section 126 remedy from the NO, 8IP Call Then in October 1999, EPA
proposcd 1o reinstate the old 1 hour ozone standard, thereby restormny, the basis for implementing
emission contrals under the now separate, but parailel, NO, SIP Call and Section 126 petitions
remedies for addressing long range transport contribution to nonattainment in the northeast.

EPA’s efforts to separate the Seclion 126 rulemaking from the legal entanglements of the NG,
51 Call was successfully confirmed on Cetober 29, 1999, when the D.C. Circuit Court of
Appesls denicd a motion to stay the Section 126 rulemaking pending the outeome ol the NO. SIT
Call litigation. EPA now was frec to pursue implementation of its long range transport initiative
under the Section 126 procedures. However, by this time the norheastern states had opened
another fromt in the battle to force reductions of emissions in downwind states by filing a citizen
swit notice alleging viclations of new source review permitting reguirements at several
downwind coal-fired power plants.

On November 7, 1999, EPA responded to the 60 day deadlinc by [iling lawsuits against seven
electric utility companies for violations at 17 different coal-fired power plants.  Additionallv,
they 1ssued an administrative order against the Tennessee Valley Authority for vinlations at
seven of 1ts plants and issued notices of violations to eight other utility plants. While full
discussion of the implicationg of this new source review enforcement initiative i too voluminous
for mclusion in this paper, this initiative is clearly aimed at achieving reductions in long range
transport of NO, emissions. This is demonstrated by the EPA's underiving allegations that the
defendants are now subject to the NSPS Subpart Da standard of 0.15 b/MMBtu.

The final Section 126 mlemak:lnﬂ was published on lanuary 18, 2000, in the Federal Register.
Effective February 17, (his final rule granted the petitions of four states (Connecticut,
Miassacnusens, Ivew IDI‘IC, and Fennsyivanta) and houted the remedy to only address
nonattainment of the 1 hour ozone standard. The.default remedy was deleted and, in its place, a
cap-and-trade program was proposed to be implemented beginning in 2003, Under this federal
NOy Credit Trading Program, large electric generating units {EXGUs) and non-EGU sources
covered in the approved petitions would be allocated a set number of NO, allowances to
authorize emissions during the summertime czone season. Ultimately, 392 facilities will be
required to reduce annual emissions by a total of nearly 510,000 tons from projected levels under
this rule.

The different listed sources in the approved petitions were all combined into the overall
allocation for existing sources. The allaeation of allowances for affected EGUs was hased on
achieving a NO, emission rate of 0.15 Ib/MMBtu as determined from their historic ozone season
fuel consumption adjusted for growth to 2007 Some allocations were set aside for new sources
i source categories found to be significantly contributing under the Connecticut, New York and
Pennsylvania petiions to use until new allucations can be made. Procedures for distributing
allocations {rom a supplemental pool to sowrces having irouble achieving the desired
0.15 b/ MMBra NO, emission rate during the first 2 years of the program were also outlined in
the rulemaking.




The federal NQ, Credit Trading Program proposed under the final Section 126 rule is closely
aligned with the FIP proposed under the NO, SIP Call rulemaking.  Both target emissions from
LGUs with @ nameplate capacity of 25 MW or mare producing electricity for sale to the gnd and
are based on those sources achieving a NO, emission rate ol 0.1% Ib/MMBr.  The mamn
difference is that the Section 126 NO, Credit Trading Program includes specific affected sources -
lucated in 12 states, while the NO,, SIP Call rulemaking extends to afl larme EGUSs located in 18
states and “fine grid” portions of four ather states




